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ovr letter wherein you request
..é Department of Revenue's
progran /£ i g-geizure warrants under section 5f of

" the Rethiflers' ¢ pagtion Tax Act (Ili. Rev, Stat, 1977,
ch. 120, 4y, Ydu'have stated that the Department

of Revenue has issued warrants to sheriffs of varioﬁs counties

in this State commanding them to levy upon and sell real and

nersonal property of the taxpayer whose tax liability is un-

paid., These warrants are issued pursuant to section 5f of




ﬁ_the Retailers' Occupation Tax Act (I1l. Rev. Stat. 1977,
 ch; 120,par. 444f), which provides as follows:

"In addition to any other remedy provided
for by the laws of this State, if the tax imposed
by this Act is not naid w1th1n the time required
by _this_Act, the Deﬂartmenr OY some Derson
designated b) it, may cause a demand to he made
on the taxpayer Lor the payment of the tax.

If the tax remains unpaid for 19 davs after demand
has been made and no nroceedlnov have haen taken
for review, the DOﬁartﬂent mav lssue a warrant
directed to the sheriff of anv countv of the
State or to any State officer authorized to
saerve process, commandine the sheriff or other
of ficer to levy upon and sell the real and
rersonal propertyv of the taxpayer, without
exemption, found within his jurisdiction, for
the payment of the amount of unpaid tax with
the added penalties, interest and the cost of
executing the warrant. Such warrant shall he
returned to the Department together with the money
collected by v1rtue of the warrant within the
time specified in the warrant, which may not he
less tHan 20 nor more than 90 davs ‘rom the date
of the warrant, The sheriff or other officer to
vhom such warrant is directed shall pr oceed upon
the warrant in all respects and with like effect
and in the same manner as prescribed by law in
respect to executions issued against nronertv
upon judgments by a court of record, and is
entitled to the same fees for his se,vices in
executing the warrant, to be cnllected in the
same manner. The Department, or some officer,
employee or aaenL designated by it, may bid for
nd purchase any pronerty soli undcr thisg
Section,

o proceedings for a levv under this Section
nay be commenced more than 5 vears after the
filing of the notice of lien under Section 5b
of this Act," N

You further indicate that some countv sheriffs have stated
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that they will not honor these warrants unless the.ﬂepartﬁent
of Revenue either posts a bond or signs a hold harmless
agreement to protect the sheriffs from anv liabilityv with
respect to the levy and sale.

In your first question, you ask vhether the Depart-
ment of Revenue is required to furnish a bond or a hold harm-
less agreement before the sheriff of any county of this State
is required to act upon a warrant issued by the Depaftment
pursuant to section 3£ of of the Retailers' Occupation Tax
Act, T am of the opinion that the Department of Revenue is
not required to furnish such a bond or hold harmless agree-
ment.

Séction 15 of "AN ACT to revise the law in relation
to sheriffs" (111, Rev. Stat. 1977, ch, 125, par. 15) pro-
vides in pertinent part:

"Sheriffs shall serve and execute, within

“their respective counties, and return all writs,

warrants, process, orders and decrees of every
description that may be legally directed and

delivered to then.
| ok K | "
Section 43 of "AN ACT in regard to judgmenté, ete,"”
(I11. Rev. Stat. 1977, ch, 77, par. 45) provides that in
those instances where a reasonable doubt exists as to the
owvnership of.pérticular goods, or as to their liability

to be taken on the execution, the officer may reauire




James B. Zagel - 4.

sufficient security to indermify him for taking them.. This

=
O

medy, however, is not available to a sheriff when a section
5f£ warrant is involved. Section 5d of the Retailers' Qccu-
pation Tax Act (Ill, Rev, Stat. 1977, ch. 120, par. 444d)
to which vou refer, nrovides in pertinent part:
"The Department is not required to furnish

any bond nor to make a deposit for or pnav any

costs or fees of any court or officer thereof

in any legal proceedings nor to pay anv costs

or fees in connection with the recordation witb_

the recorder of deeds or registrar of titles of

any county f£or any notice or other document

filed by the Department under this Act., * * % "

‘The foregoing statutory provision clearly provides
that the Department of Revenue is not required to furnish
any bond, make a deposit or pay any costs or fees of any court.
or officer thereof in any legal proceeding. Specific provi-

sions in a statute control as against general provisions on

the same subject appearing therein. (Jansen v. Illinois

Municipal Retiremeat Fund (1965), 58 T1l. App. 24 07, 105.)

.I am therefore of the opinion that the Department of Revenue

is not required to furnish a bond or a hold harmless,agréemant
before the sheriff of any county of this State is required to
act upon a warrant issued by the Department pursuant to section

3£ of the Retailers' Occunation Tax Act.

Even though the Department is not required to

furnish a bond or a hold harmless agreement in these in-
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stances, a sheriff is afforded certain protection. Seéfion
2-202 of the Local Governmental and Fmplovees Tort Immunity
Act (Il1l. Rev. Stat., 1977, ch. 85, pér.AZ-ZOZ) provides
that a public employee is not liable for his act or omission
in the execuﬁion or enforcément of any law unless éuch act or
omission constitutes willful and wanton negligence. THe
plaiﬁ meaning of the language of the statute would serve to
grant this immunity to an officer executing a section 5f
~warrant. Consequently, such an officer is 1liable only for
wiliful and wanton negligence.

Another protection for the sheriff is contaiﬁ;d

ftAY

in section 22,1 of "AW ACT to revise the law in relatioﬁ to
counties" (I1l. Rev., Stat, 1977, ch. 34; par. 301.1) which
?rovides for indemnification of a sheriff, or his deput&,
by the county under certain circumstances.

In your second question, which is related to your
first question, you inquired about the practice of the
Department of Revenue in performing or obtaining a title
search before the sheriff of any county of this State con-
ducts a sale with respect to a motor vehicle pursuant to
section 5f of the Retailers' Occupation Tax Act. This
would seem to be a desirable practice, althoush the sheriff
himself could perform or obtain such a title search. The

fact that the Department of Revenue is willing to perform




-
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this function is a protection for the sheriff and is an
additional reason for the sheriff to perform the duties
required of him by section 5f of the Retéilers' Occupation
Tax Act. |

In your last question, yon ask if the Denartment
of Revenue, rather than the sheriff, performs or obtains a
title search on a motor vehicle, what steps the Department
should cnmpiete before the search would be deemed legallv
adequate for purposes of section 5 of the Retailers' NDecu-
pation Tax Act. Owmers of vehicles vhiéh are in this State,
with certain exceptions, are required by section 3-101 of
the Illinois Vehicle Code (Ill, Rev. Stat. 1977, ch. 95%,
par. 3-101) ﬁo apply to the Secretary of State for a certi-
ficate of title. The minimum stens to be completed would
therefore be a check with the office of the Secretary of
State which could advise vour Department the names of fhe
owners of record and the names of any lien holders, The
sheriff may desire to investigate further.,

Very truly vours,

ATTORNEY GCEMNERAL




